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Traffic.com claim to $50 million ITS earmark raises questions

Pennsylvania-based ITS firm sees FY 2001 provision as additional funding for its current task order work. DOT is cautious, wants to determine congressional intent behind unexpected and briefly worded appropriation. Fifty million dollars would be largest award in ITS program history. Would it create interoperability by means of a monopoly?

Traffic.com in Wayne, Penn., hopes to pick up $50 million in federal money to help build an ITS infrastructure in metropolitan areas across the country. 

The transportation appropriations bill for fiscal year 2001 contains a tersely worded provision of $50 million for ITS infrastructure (see Inside ITS, Nov. 1, 2000). This is the type of work that Traffic.com is performing under a 1999 task order award from the U.S. Department of Transportation (DOT) and the company considers the new appropriation as funding an extension of this work.

That assumption has raised questions about Traffic.com, the award it received two years ago, use of highway rights-of-way, and federal impartiality and competition in the ITS market.

"We were successful in the appropriations process to get another $50 million earmark for the program," says David Jannetta, executive vice president and co-founder of Traffic.com. "The position we'll take is that there was a very fair and open and aggressive competition — it was widely advertised back in '98 and '99. We were selected. Hopefully we're performing well, and we would hope that we could just continue to work through the task order process."

The DOT, however, has been very cautious since the appropriations bill was passed. Jeff Paniati, the deputy director of the ITS Joint Program Office (JPO), says, "We are still in the process of trying to understand the congressional intent of that provision."

The $50 million appropriation

Neither the House nor Senate fiscal year 2001 transportation appropriations bills contained the $50 million provision for the ITS infrastructure program. It only appeared in a single sentence after House and Senate conference participants reconciled their two bills (section 378 — ftp://ftp.loc.gov/pub/thomas/cp106/hr940.txt).

A House Appropriations Committee source, who asks not to be identified, says the $50 million is an earmark sought by Bud Shuster, the chairman of the House Transportation Committee and representative from Pennsylvania.

It is a huge and unexpected amount of money for ITS but only a small part of the $57.9 billion transportation bill. Almost two months after the bill was passed, a spokesman for the House Transportation Committee says the staff was unaware of the provision. "It sounds to me like one of those things that was thrown in at the very last minute during negotiations on the conference report," he says. 

If the $50 million goes to Traffic.com, it would be by far the largest amount of money ever given to a company under the federal ITS program. In fact, it could be the only money ever directly awarded to a company for deployment. Traffic.com is currently working under a $10 million demonstration initiative for four cities; $50 million would take it well beyond a demonstration.

As a comparison, the $60 million model deployment initiative (MDI) awarded grants of about $15 million each to four metropolitan areas after a competitive solicitation. The money was awarded to local government agencies that had formed partnerships for the MDI with multiple private sector partners.

"Is it appropriate for the federal government to pick one company and then give it to them?" asks one industry official who requested anonymity. "It is astonishing for the federal government to give that much money to somebody in the private sector. That's a huge amount of money and really distorts the ITS market in the United States in a significant way," he says.

"It is important in looking at this that this wasn't money that was taken away from anyone else," says John Collins, who was appointed vice president of ITS and telematics at Traffic.com last month after leaving his position as president and CEO of ITS America (see Inside ITS, Jan. 1, 2001). "This money was added on in the appropriations process after everything else was done. It is money that Congress wanted to have spent in a particular way, but it is above and beyond what everyone else was getting, so it is not detracting in any way from the ITS applications and deployments that were already planned," he says.

The program is a new attempt to fill the ITS data gap and to arrive at nationwide interoperability, he says, but it will only work if local officials buy in — literally, with a 20 percent match of federal funds. "If a locality doesn't see the advantage in this, then they just decide not to do it. There is nothing coercive about this," he says.

Jannetta says earmarks are a legitimate way to move ITS forward and he says it is appropriate for Shuster and other members of the Pennsylvania congressional delegation to champion a state company. 

"We've played by the book and I think the fact that we've been able to get bipartisan support for a very, very good project is something that I'm never going to apologize for," he says. The Traffic.com business plan offers benefits to the public sector that makes it a model for public-private partnerships, he says.

One of the concerns about the earmark is that, if it goes exclusively to Traffic.com, it could effectively create a monopoly. Jannetta says that traffic information is an enormous market and "I cannot imagine that any one company is ever going to have a monopoly on anything along this line."

The TEA 21 program

The ITS infrastructure program was authorized in the 1998 Transportation Equity Act for the 21st Century (TEA 21 section 5117(b)(3) — www.fhwa.dot.gov/tea21/index.htm). TEA 21 authorizes only $1.7 million annually for the program but says an objective is to build out a system that will cover more than 40 metropolitan areas, "with a cost not to exceed $2,000,000 per metropolitan area." It specifies that the first two markets must be in Pennsylvania.

TEA 21 also created an Advanced Traffic Monitoring and Response Center at the Letterkenny Army Depot in Chambersburg, Penn., and says the database for the ITS infrastructure program may be located there (TEA 21 section 5117, paragraph 6). The legislation also authorizes $10 million for an Intelligent Infrastructure Institute at Drexel University in Pennsylvania (section 5118).

The ITOP mechanism

Unlike other ITS projects, which go through the JPO, a demonstration initiative for the infrastructure program became a task order project under the DOT Information Technology Omnibus Procurement (ITOP) program. This program assigns tasks to preapproved large contractors.

Chung Eng, an ITS specialist in the DOT and the chair of the selection committee for the task order, says the ITOP mechanism was used after several congressmen, including James Oberstar of Minnesota, the ranking Democrat on the Transportation Committee, sent memos clarifying their intent for the program. Congress was interested in using a single U.S. DOT procurement mechanism rather than multiple procurement mechanisms at the state level, he says.

Eng says he was not contacted by Shuster or his office during the process.

A number of representatives from Pennsylvania agencies, one from the New Jersey DOT and one from the Delaware Valley Planning Commission were on the selection committee because the program was going to start in their area. The fact that Traffic.com was based in Pennsylvania did not influence the committee, Eng says.

He says the DOT went outside the usual ITOP procedure to advertise the procurement and invite companies to contact an ITOP prime contractor and submit proposals.

Traffic.com became a subcontractor to Signal Corp. and teamed with other companies, including PB Farradyne and Michael Baker Corp. One other proposal was received from Unisys. Eng says the recommendation was "a rather easy decision based on what came in."

The committee made its recommendation to the selection officer, Christine Johnson, the director of the JPO. She affirms that Traffic.com won the task order in a fair and open competition.

She adds that the ITOP contract mechanism does not work that well for ITS. ITOP is a very effective procurement device for federal government purchases, she says, but ITS projects are generally partnerships between state and local government and the private sector. "The ITOP mechanism doesn't make it easy to manage the project or handle the local part of the match," she says.

The award and first market 

The DOT awarded the Traffic.com team a task order worth approximately $10 million in April 1999 to build out an infrastructure in four metropolitan areas. In a ceremony attended by U.S. transportation secretary Rodney Slater and Shuster last fall, Traffic.com inaugurated the first ITS network built under the program in Pittsburgh (see Inside ITS, Dec. 1, 2000).

The Traffic.com business plan

Jannetta says that Traffic.com studied every ITS project ever undertaken through the Intermodal Surface Transportation Efficiency Act, the predecessor act to TEA 21, in preparing its proposal. The research instigated the company to come up with a solution for ongoing operations and maintenance of ITS installations and the decision to share gross revenues with the public sector.

Under its business plan, Traffic.com receives $2 million from the federal government and $500,000 from the state government for each metropolitan area and is allowed to install its equipment on highway rights-of-way. The company invests at least $500,000 of its own money in each area, operates and maintains the network of sensors, provides data to the public agencies, and shares gross revenues with them. Traffic.com makes money by providing traffic information services and selling data to others.

Traffic.com presented Slater with a revenue-sharing check for approximately $21,000 when the secretary cut the ribbon for the Pittsburgh market, Jannetta says.

He estimates that Traffic.com will spend approximately $100 million of its own money to build out an ITS network in 40 cities and establish its marketing and business development capabilities. He says that the company will not make money on federal and state contracts — even if they amount to $100 million for 40 metropolitan areas — "by any stretch of the imagination."

Traffic.com has received commitments from investors for over $70 million, including a $45 million financing round last fall, and has grown from six to 171 employees in two years. Besides hiring Collins, the company hired Karen Jehanian as director of infrastructure planning last month. Previously, Jehanian was president of KMJ Consulting and vice president at Urban Engineers in Philadelphia.

Rights-of-way

More than one official contacted by Inside ITS noted that an important part of the Traffic.com business plan — putting privately owned equipment on public rights-of-way and collecting data for commercial use — is a controversial and unresolved issue among states, private industry and the courts.

But Jannetta points out that the rights-of-way issue, at least for this particular program, has indeed been resolved. A little-known section in the 1999 transportation appropriations bill amends TEA 21. It says privately owned ITS components in the infrastructure program shall not be subject to laws regulating commercial activities in highway rights-of-way if the U.S. transportation secretary determines that they serve the public interest (section 370, Public Law 105-277 — http://frwebgate.access.gpo.gov).

Connections

Traffic.com obviously knows how to work the halls of Congress and has reportedly made that prowess a selling point in business meetings.

Two sources, who asked not to be identified, say Jannetta visited them several years ago. They say that Jannetta told them that the company was well connected and that a relative of Shuster was involved in the development of the traffic data project. They also say that Jannetta acknowledged that there was a process that the company would have to follow to be selected to receive the first earmarked funds.

Robert Shuster, the son of the congressman and an attorney at Klett, Lieber, Rooney and Schorling in Harrisburg, Penn., has represented Traffic.com, which was previously called Argus Networks. Anne Eppard, the former chief of staff for Shuster, registered as a lobbyist for Traffic.com last fall. 

Improprieties in Shuster's professional relationship with Eppard were a large part of the subject matter of a Letter of Reproval sent to Shuster by the House Committee on Standards of Official Conduct last October (www.house.gov/ethics/Shuster_Report_I.htm#letter).

Another two sources, who also asked to remain anonymous, say they met with Traffic.com executives before it was awarded the task order. "They told us they were definitely going to win the contract out of FHWA [Federal Highway Administration]," says one of the industry officials. "And they did."

The sources say that Traffic.com executives said that the contract would be worth $100 million — the full federal and state funds for 40 metropolitan areas.

Further, they say that the Traffic.com executives told them that they could effect federal legislation to benefit transportation companies in exchange for shares of ownership for certain entities. The sources say The ESCEM Group was singled out as an important shareholder "because they were the ones that make the language happen," referring to federal legislative language.

The ESCEM Group rebuts this allegation. "I don't know why they would have said that, to be honest with you," says B. Michael Schaul, the president and managing director of The ESCEM Group in Harrisburg. The firm does not do any work in Washington, he says.

Schaul reports that he has been the sole owner of The ESCEM Group, which he describes as a holding company, since he bought out the interest of the law firm of Eckert, Seamans, Cherin and Mellot in the early 1990s. "I've certainly known Congressman Shuster but I'm not related to him or to any of his family. Nor do they have any ownership in any of my business interests," he says.

The ESCEM Group is a passive shareholder in Traffic.com and Schaul consults with Jannetta from time to time, he says.

Jannetta is also puzzled by the allegation. "They [The ESCEM Group] have never lobbied for us and haven't done anything for us in the last couple of years," he says.

Jannetta says he is a salesman and people may have misinterpreted his confidence in the Traffic.com venture. He says that only hard work and a good proposal guaranteed that Traffic.com would win the task order. 

"I was very confident going in to the competition that no existing ITS contractor would be willing to put as much private capital into their bid as we were, nor would they be willing to accept responsibility for the ongoing operations and maintenance of the system once it was in place. I certainly expressed this confidence to many ITS contractors we were in discussions to partner with at the time," he says.

Jannetta says that no member of Congress or the outgoing or incoming administrations nor any of their family or relatives has ever been employed by or had any equity/ownership interest in Traffic.com or any predecessor company.

Traffic.com had retained the Klett, Lieber, Rooney and Schorling law firm before Robert Shuster joined it, he says.

Shuster's office did not return phone calls regarding Traffic.com or the $50 million earmark. In fact, as this issue goes to press, Shuster has announced that he will retire at the end of January.

